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1 Cohen v. California, 403 U.S. 15 (1971). Thomas G. Krattenmaker, a law clerk to Justice John
Marshall Harlan during the 1970 Term, has claimed that he wrote the opinion inC hen. See
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5 There are similarities here to Jim Whites concerns inJAMES BOYD WHITE, LIVING SPEECH:
RESISTING THEEMPIRE OFFORCE(2006).
6 For thrownness, see especiallyMARTIN HEIDEGGER, BEING AND TIME Division 1, Chapter
5 (Macquarrie and Robinson trans.,Harper & Row1962).
7 ROBERTSOKOLOWSKI, INTRODUCTION TOPHENOMENOLOGY 15 (1999).
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8 For discussions of the disclosure made possible through the openings that language
provides, seeMARTIN HEIDEGGER, Language, inPOETRY, LANGUAGE, THOUGHT (Hofstadter
trans., 1971) andMARTIN HEIDEGGER, ON THE WAY TO LANGUAGE (Peter D. Hertz trans.,
Harper and Row,1971).
9 See, e.g.,JAMES BOYD WHITE, THE LEGAL IMAGINATION (1973);JAMES BOYD WHITE,
HERACLESBOW: ESSAYSON THERHETORIC ANDPOETICS OF THELAW (1985);JAMES BOYD
WHITE, JUSTICE ASTRANSLATION: AN ESSAY IN CULTURAL AND LEGAL CRITICISM (1990).
10 SeeMARTIN HEIDEGGER, Origin of the Work of Art, in POETRY, LANGUAGE, THOUGHT,
supranote8, especially at 56;see alsoJack L. Sammons,The Origin of the Opinion as a
Work of Art(unpublished manuscript on file with author).
11 You may think that the risk of considering law as an aesthetic is small, but perhaps not.
Perhaps most professors who take law seriously, that is, who do not seek to control it
conceptually, are tempted towards the aesthetic. And perhaps law schools are where law goes
to die.
12 SeeHEIDEGGER, Origin of the Work of Art,in POETRY, LANGUAGE, THOUGHT, supranote8,
at 39, 77.
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19 For a discussion of the role of preservers in art, seeHEIDEGGER, Origin of a Work of Art,
in POETRY, LANGUAGE, THOUGHT, supranote8, at 64-67.
20 EDWARDS, THE PLAIN SENSE OFTHINGS, supranote14, at 212.
21 We are seeking not to ask questions in our usual fashion but to examine the place from
which such questions come. Our not knowing the origin of the gift is what is important here
and what is revealing. The gift is always already there and our task is not to control it through
conceptualization, whose truth we then argue, but to experience the gift. From whom, from
where, does the inevitability in art come? Who provides the Ninth Symphony? The only
possible answer to that is no thing. And so we can, if you want to, say that nothing gifts.
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   P S   B O   J O U F S F T U J O H   S J G G   P S   V O M J L F M Z   B S S B O H F N F O U   J T   T F O T F E   B T
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 5 I F   3 F E   8 I F F M   # B S S P X      G P S   F Y B N Q M F    *   D B N F   U P   L O P X    B M U I P V H I   *   D P V M E
22 EDWARDS, THE PLAIN SENSE OFTHINGS, supranote14, at 212.
23 See, e.g., John Tasker Howard,Inevitability as a Criterion of Art, THE MUSICAL
QUARTERLY, Vol. 9, No. 3 (Jul. 1923) 303-13.
24 THE COLLECTEDPOEMS OFWILLIAM CARLOSWILLIAMS VOL. 1 1909-1939,224 (Litz &
MacGowen eds., 1991):
so much depends
upon
a red wheel
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 8 F  I F B S  U I F  T B N F  S F H B S E J O H  H S F B U  Q P F U S Z  G S P N   ) B S P M E  # M P P N    8 S J U J O H
 B C P V U   8 I J U N B O  T   i 4 P O H   P G   . Z T F M G  u   I F   T B Z T    i 5 I F S F   J T   O P U I J O H G S F F B C P V U
 U I J T  W F S T F   J O  N F B T V S F  B O E  Q I S B T F    J U  I B T  U I B U  R V B M J U Z  P G  U I F  J O F W J U B C M F  U I B U  J T
 D F O U S B M  U P  H S F B U  Q P F U S Z   * O F W J U B C M F  J O  U I J T  D P O U F Y U  U B L F T  J U T  Q S J N B S Z  N F B O J O H 
 Q I S B T J O H   U I B U   D B O O P U   C F   B W P J E F E    U I B U N V T U C F  u     5 I J T    G P S   # M P P N    J T   U I F
 N B S L   P G   B M M   H S F B U   Q P F U S Z    i U I F   V O D B O O Z   Q P X F S   P G   V O B W P J E B C M F            Q I S B T 
 J O H  u   
 # V U   X F   O F F E   O P U    B O E   # F S O T U F J O   B O E   # M P P N   E P   O P U    D P O G J O F   U I J T   J O F W J 
 U B C J M J U Z   U P   T N B M M   N P N F O U T J O   B S U    5 P   T I P X   Z P V   J U T   M B S H F S   V T F    P O F   P O   U I F
barrow
glazed with rain
water
beside the white
chickens.
25 ROWAN WILLIAMS , GRACE AND NECESSITY: REFLECTIONS ONART AND LOVE 147-48 (2005).
26 SeeLEONARDBERNSTEIN, THE JOY OFMUSIC (1959);LEONARDBERNSTEIN, THE INFINITE
VARIETY OFMUSIC (1966).
27 BERNSTEIN, THE JOY OFMUSIC, supranote26, at 105;see alsoBERNSTEIN, THE INFINITE
VARIETY OFMUSIC, supranote 26, at 198.
28 BERNSTEIN, THE JOY OFMUSIC, supranote26, at 29.
29 Id. at 105.
30 HAROLD BLOOM, THE ART OFREADING POETRY 36 (2004).
31 Id. at 39.
   # S   +   " N   - F H   4 U V E J F T  	       
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32 For this I have relied primarily onHARVEY SACHS, THE NINTH: BEETHOVEN AND THEWORLD
IN 1824(2010) andESTEBANBUCH, BEETHOVEN SNINTH: A POLITICAL HISTORY (2003).
33 BUCH, BEETHOVEN SNINTH: A POLITICAL HISTORY, supranote32, at 103.
34 Id. at 101-02.
35 E-mail correspondence with my son Dr. Lanier L. Sammons, a composer,(Mar. 7, 2011) (on
file with author).
36 Zizek has described this shift in a similar way for very different one might say opposing--
purposes.SeeSLAVOJ ZIZEK, IN DEFENSE OFLOSTCAUSES271 (2009). Recently Charles
Rosen has described the Turkish march as depicting the struggle for freedom (which, he says,
the Ninth is about). The variation, which follows the march, he says, is a musical
representation of the starry heavens implying a spiritual view of freedom. Charles Rosen,
Freedom and Art, THE NEW YORK REVIEW OFBOOKS28 (May 10, 2012). Harvey Sachs, with
credentials much superior to either Zizek or Rosen on such matters, describes the Turkish
march as a lighthearted introduction in 6/8 time and with the indication Allegro assai
 5 I F  - B X  T  . Z T U F S Z
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vivace, fast and very lively, and hears in it a simple village band approaching from the
distance, playing a syncopated, fragmented version of the Joy theme.SACHS, THE NINTH:
BEETHOVEN AND THE WORLD IN 1824,supranote32, at 157. All of this is to suggest that the
Fourth Movement uncovers a truth about us (and hides others) that has many aspects. It is a
truth to be experienced in the listening.
37 SeeHEIDEGGER, The Origin of the Work of Art,in POETRY, LANGUAGE, THOUGHT, supra
note8, at 70-72;see alsoHEIDEGGER, What Are Poets For?in POETRY, LANGUAGE THOUGHT,
supranote8, at 89.
38 Although the case examined here, seeinfra notes 43 to 108, is a United States Supreme
Court opinion, looking for cases that work the way described in the text, and for judges who
are then poets, is not limited to such opinions. In fact, there may be reasons why it is more
difficult to find inevitability, as it is described in the text, in Supreme Court opinions. The
point of doing so, however, remains the same.
39 Letter from John Keats to George and Tom Keats(Dec. 21, 1817), Selections from Keats
Letters, Poetry Foundation Org at http://poetryfoundation.org/learning/essay/23783-6?page=2
(last visited Feb. 12, 2012). Keats used this expression in a letter to his brothers, George and
Tom, on December 21, 1817. Id. See alsoNATHAN A. SCOTT, JR., NEGATIVE CAPABILITY :
STUDIES IN THENEW LITERATURE AND THERELIGIOUSSITUATION xi (1969).
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40 SCOTT, NEGATIVE CAPABILITY , supranote39, at 67.
41 PERCYB. SHELLEY, A DEFENCE OFPOETRY AND OTHERESSAYS61 (2010).
42 This is Rowan Williams description of the artist.WILLIAMS , GRACE AND NECESSITY:
REFLECTIONS ONART AND LOVE, supranote15, at 18.
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43 Cohen v. California, 403 U.S. 15 (1971).
44 See, e.g.,JAMES BOYD WHITE, Is the Judge Really a Poet?in THE LEGAL IMAGINATION ,
supra note9; Marianne Constable,Reflections on Law as a Profession of Words, in
JUSTICE ANDPOWER INSOCIOLEGAL STUDIES (Bryant G. Garth & Austin Sarat, eds.,
1998); James Boyd White,Legal Knowledge,115HARV. L. REV. 1396 (2002);LINDA
ROSSMEYER, Before Reason: Being-in-the-World-with-Others,in THE JUSTICE OFMERCY
26 (2010).
45 The opinion inCohenis commonly considered the leading statement on the validity of
prohibitions designed to protect people from involuntary exposure to offensive speech.
Daniel A. Farber,Civilizing Public Discourse: An Essay on Professor Bickel, Justice
Harlan, and the Enduring Significance ofCohen v. California, 1980DUKE L.J. 283, 283.
Farber argued instead that ratherthan establishing captive audience principles, the
opinion delineated another very important principle: The government is not entitled to
assume the role of moral guardian and to set the standards of acceptable discourse.Id. at
303.
William W. Van Alstyne,The Enduring Example of John Marshall Harlan: Virtue as
Practice in the Supreme Court, 36N.Y.L SCH. L. REV. 109, 119 (1991), believed that
Justice Harlan recognized that the case was aboutthepolitical issue of the time and that
its ruling was about political freedom: By any fair measure,Cohenwas not simply a
small matter about a vulgar antic. It was, rather, a case about political freedom.I . at
120.
At the time, the case was not included in the Harvard Law Reviews survey of the most
important cases of its term. Farbersupra, at 283 n.2.
46 See, e.g.,Van Alstyne,supranote45, at119; Henry J. Bourguignon,The Second Mr.
Justice Harlan: His Principles of Judicial Decision Making, 1979SUP. CT. REV. 251, 320
(characterizing Harlan as a firm believer in judicial restraint whose decisions were
controlled by a framework of consistent legal principles: The principles of judicial
decision making provided a heuristic structure, a framework within which the judge must
search for answers and ultimately decide.).
47 SeeFarber,supranote45, at 284 n. 11.
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89 Id. at 18.
90 Id. at 19.
91 Id. at 19.
92 Id. at 23.
93 Id. at 25.
94 Id. at 25.
95 Id. at 26.
96 Id. at 26. Contrast this restrained language with Justice Blackmuns hostile declaration
in dissent:
Cohens absurd and immature antic, in my view, was mainly conduct and little speech. .
. . Further, the case appears to be well within the sphere ofChaplinsky [the fighting
words case]. . . . As a consequence, this Courts agonizing over First Amendment
values seem[s] misplaced and unnecessary.
Id. at 27 (Blackmun, J., dissenting).
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97 Id. at 24-25.
98 Id. at 24-25.
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99 Id. at 25-26.
Justice Brandeis hadforeshadowed this principle as well:
The protection guaranteed by the amendments is much broader in scope. The makers of
our Constitution undertook to secure conditions favorable to the pursuit of happiness.
They recognized the significance of man’s spiritual nature, of his feelings, and of his in-
tellect. They knew that only a part of the pain, pleasure and satisfactions of life are to be
found in material things. They sought to protect Americans in their beliefs, their
thoughts, their emotions and their sen ations.
Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting in discus-
sion of Fourth and Fifth Amendment rights).
In addition to these general principles, Justice Harlan also provides what he calls some
more particularized considerations: that the State cannot make principled distinctions
between offensive words and that the State cannot forbid words without running a risk of
suppressing ideas.Id. at 25-26.
100 WHITE, LEGAL KNOWLEDGE, supranote44, at 1427.
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101 Van Alstyne,supranote45, at 119, notes that the result belies the expectation one
might otherwise have were ones impression based only on the frequency of Harlans
dissents . . . [that is,] that he must have takena narrow measure of constitutional review.
102 Cohen v. California, 403 U.S. 15, 24 (1971).
103 Id.
104 Id. at 25.
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105 Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring). The
Brandeis concurrence continues:
They recognized the risks towhich all human institutions are subject. But they knew
that order cannot be secured merely through fear of punishment for its infraction; that
it is hazardous to discourage thought, hope and imagination; that fear breeds repres-
sion; that repression breedshate; that hate menaces stable government; that the path of
safety lies in the opportunity to discuss freely supposed grievances and proposed rem-
edies; and that the fitting remedy for evil counsels is good ones.
Id. at 375.
In discussing this concurrence, White comments on the structure of the sentences
as a string of clauses connected by semicolons, a style that gives a sense of connected-
ness and sequence among different thoughts, or different aspects of the same thought.
Not as in a logical outline, inwhich one first asserts premises then deduces conclu-
sions, nor in the usual inductive structure, in which one first presents factual details
then asserts a conclusion that flows from them. Rather,Brandeisis showing what it is
like to think, as a whole mind, all at once, the way we really do think.
White,Legal Knowledge,supranote44, at 1426-27. According to White, Brandeis not
only imagines, but enacts, an idealized argumentative process, that is, the activity
of sustained, reasoned, careful, whole-minded argument by people of good will on
crucial questions of the day.Id. at 1428-29.
106 Tinker v. Des Moines Ind. Cmty. Sch. Dist., 393 U.S. 503, 508 (1969).
107 Id. at 526 (Harlan, J., dissenting).
108 Id. at 508.
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